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TOPICS TO DISCUSS 

What cannabis-related scenarios are defense attorneys currently dealing with?  
• Discussing Virginia’s “Grey Market” of Cannabis:  What is going through your mind when walking into a 

“Hemp” store?  
• The current landscape of VA’s cannabis laws & refresher on the Controlled Substances Act (CSA) 
• Putting it all together: How does VA’s Cannabis Control Act intersect with VA Criminal Code 18.2-250 et 

seq? 
• New laws passed July 2023 – what happened there? 
• What laws impact growers? Probationers? the “Grey Market”? VA’s Hemp industry? 
• Specifically understanding lines between the hemp and THC/cannabis rules  
• What’s next for VA cannabis regulations and what should criminal defense lawyers be aware of? 



GETTING STARTED: WALKING INTO A “HEMP” STORE… 

A friend recently visited an Arlington, Virginia strip mall where a local vendor had a “pop up” store selling 
“legal” hemp products. On display were a number of products, including Delta-8 spray on hemp flower, 
Delta-8 gummy packages, some cannabis flower packaged in Ziploc bags with labels stating “Gelato Runtz 
27% THC”, and a number of bright-colored candies with labels that stated “made with synthetic 
cannabinoids.”  The vendor told my friend that his products were “2018 Farm Bill compliant.”   My friend 
made a few purchases J and told me all about the experience.  She asked was this all “legit”? 

This shopping experience raises a lot questions and concerns for criminal defense attorneys (and probably 
consumers! … More on that later…)… 



A COUPLE OF POINTS TO BEGIN WITH … 

• Seems pretty obvious that the vendor is at best uniformed, and at worst, maybe looking for trouble by 
selling illegal products in the mall 

• The packages seem like a red-flag; don’t seem detailed enough for all possible consumers and could be 
stated that the packages are targeted to underage consumers 

• This brings us to the reality that there has been a lot of confusion and risks associated with selling 
hemp-derived products and the new laws enacted July 2023 

• Also, this vendor is selling products labeled as synthetic, as well as flower that appears to be bonafide 
cannabis flower 

• Without a formal marketplace for THC products, seems problematic to sell them at a pop up store

BUT, what exactly is a potential violation of the law here?? 

Didn’t VA legalize cannabis in 2021?! What is going on?! 



VA LEGALIZED CANNABIS IN 2021.  
WHAT DOES THAT MEAN? 

Look at the full scope of VA Cannabis Control Act (CCA), VA Code (§§ 4.1-600 — 4.1-1605) (revised July 
2023): 
• https://lis.virginia.gov/cgi-bin/legp604.exe?231+ful+CHAP0794+pdf (link to most updated version that 

includes updates from July 2023.. more on that later J ) 

This is a regulatory statute 
• This is where you find operating statutes, definitions, and clearly stated exceptions to most other 

controlled substance rules under VA Code (look at 18.2- 250 et seq) 
• The original bill proposed the framework for cultivation, manufacturing, distribution, testing, and retail 

sale for an adult-use market but those provisions did not pass in subsequent GA sessions.  

https://casetext.com/statute/code-of-virginia/statute/code-of-virginia/title-41-alcoholic-beverage-and-cannabis-control/subtitle-ii-cannabis-control-act
https://lis.virginia.gov/cgi-bin/legp604.exe?231+ful+CHAP0794+pdf


CANNABIS CONTROL ACT 



CCA VS VA CODE 18.2-250  



DEFINITIONS -  § 4.1-1600. (EFFECTIVE JANUARY 1, 2024) 
DEFINITIONS.
 





§ 4.1-1602. (EFFECTIVE JANUARY 1, 2024) PERMIT TO 
OPERATE PHARMACEUTICAL PROCESSOR OR CANNABIS 
DISPENSING FACILITY.



§ 4.1-1603. (EFFECTIVE JANUARY 1, 2024) DISPENSING 
CANNABIS PRODUCTS; REPORT.



§ 4.1-1604. (EFFECTIVE JANUARY 1, 2024) CRIMINAL 
LIABILITY; EXCEPTIONS.



WHAT ARE THE CURRENT RULES ON POSSESSION? 

• Possession for personal use by adults 21+ at their residence 
• Adults 21+ can publicly possess up to 1 oz 
• Personal cultivation of up to 4 plants per household by adults 21+ at their primary residence  
• Participation in medical cannabis program which allows purchase at VA dispensaries 
• A person caught with more than 1 ounce but less than 4 ounces can receive a $25 civil fine. 



WHAT EXACTLY IS ILLEGAL? 

• Marijuana remains illegal at the federal level.
• Controlled Substance Act informs every federal issue in 

Cannabis law 
• Cannabis remains Schedule I substance



CONTROLLED SUBSTANCE ACT 



WHAT IS NOT LEGAL? 

• From VA NORML



WHAT LIMITATIONS HAS VIRGINIA 
PLACED ON POSSESSION AND SALES OF CANNABIS? 

• GA Assembly specifically banned gifting marijuana in conjunction with the sale of goods or services. 
• The only legal ways to obtain cannabis in Virginia are to grow it yourself, share it with a friend or obtain 

a prescription for medical marijuana and purchase it from a licensed distributor, (e.g. GLeaf). 



”GIFTING” SCHEMES AND § 4.1-1101.1. ADULT SHARING OF 
MARIJUANA.



THE ”ILLICIT” MARKET IN VIRGINIA AND BEYOND 

What is the impact of the illicit market on VA cannabis industry overall? 
• New Frontier projects that $2.4 billion worth of marijuana will be sold in the state this year, and all but 

1% will be sold illegally.

• Unclear if this business model will remain uninterrupted. Police have raided, and authorities have 
indicted, unlicensed sellers in other parts of the country.

• EDVA prosecutors have stated that they primarily concerned with large-scale, interstate distributors.



WHAT CRIMINAL DEFENSE ATTORNEYS NEED TO KNOW 
ABOUT VIRGINIA’S LAWS ON GROWING CANNABIS. 

Personal cultivation guidelines
• Four plants per household
• Cultivation is only permitted at the individual's primary residence
• Tag each plant with owner’s name, driver’s license/state ID number, and for personal use
• Plants must not be visible from a public way without the use of aircraft, binoculars, or other 

optical aids
• Prevent access by those under 21
• Cultivation is permitted indoors or outdoors, but may be restricted in rental housing



§ 4.1-1101. HOME CULTIVATION OF MARIJUANA FOR 
PERSONAL USE; PENALTIES.



§ 4.1-1101. HOME CULTIVATION OF MARIJUANA FOR 
PERSONAL USE; PENALTIES.



CASE ISSUE: WHAT IS DIFFERENCE BETWEEN POSSESSION 
OF FLOWER VS. EDIBLES AND CONCENTRATES? 

• Up to one ounce of cannabis  flower may be possessed in public by adults 21+. 
• Until the Cannabis Control Authority promulgates equivalent possession amounts for edibles and 

concentrates, all cannabis products are defined as marijuana.

• Look at § 4.1-600. Definitions.

https://law.lis.virginia.gov/vacode/title4.1/chapter6/section4.1-600/


§ 4.1-600. DEFINITION OF MARIJUANA. 



ANOTHER CASE ISSUE:  PRODUCT LIABILITY 

• Civil liability for any damages incurred due to illegal sales of cannabis 
• So, after you resolve any criminal charges, need to look at any civil liability 



VA HEMP LAWS – UNDERSTANDING 2023 HEMP PRODUCT 
REGULATIONS THAT TOOK EFFECT JULY 1, 2023 

• GA made several changes to the VA Hemp industry as of July 1, 2023 
• Tightened requirements for hemp-derived products 

o What are hemp-derived products?! 
• A lot of the recent legislative action is about limiting the amount of THC that is naturally found in 

hemp-derived products 
• Why? Because THC is the psychoactive component of all cannabis products, and the basis for 

prohibition at every level 
• If a product has a questionable amount of THC, it makes it more valuable and more susceptible to 

prohibition 



WHAT ARE THE CHANGES? 

• Products may not have higher than 2 milligrams of total THC per package
• Products may exceed the 2 mg limit if the product adheres to a 25:1 CBD to THC ratio
• What does this mean?! 
• Substances containing a "synthetic derivative" of THC are prohibited
• Edible hemp products must be in child-resistant packaging



SOME IMPORTANT UPDATES AND DEFINITIONS TO KNOW: 



GUIDE CAN BE FOUND AT 
VA DEPT OF AG AND CONSUMER SERVICES 
HTTPS://WWW.VDACS.VIRGINIA.GOV/PLANT-INDUSTRY-SERVICES-HEMP.SHTML

https://www.vdacs.virginia.gov/plant-industry-services-hemp.shtml


WHAT’S GOING TO HAPPEN NEXT?! 

• Executive office seems to have little interest in moving towards a regulated adult market 
• Which means tighter rules for the VA hemp industry, while targeting “unsafe” products and the 

“unregulated” marketplace 
• Even less predictability on criminal prosecutions 


